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STUDY GOVERGIENTAL NPERATIONS WITH
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RD: IEEIVIEY OF FORER FBI | J
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DWIGHE J. PALBEY BY $5C
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"‘he following pertains to an interview of

Ix. Dalbey by 85C Staff Member John ¥, E11iff.

On Zpgust 22, 1975, ir. E114£ff requesied of the
FRI's Legal Counsel Division that M, Balbey be made
avaiiable for a Staff iIntexview and that tho topic of
the interview vould be a gencral historical perspeei:i‘m
concerning the formation, duties and funcilons of
the Iegal Counsel Division. The TBI waived Dalbey's
cozafiéemtiality agrecment for the purpose of the interviev.

Following the interview, Dalbay voluntarily
furnished the resulis in the form of a letter to lix. Jobn 4.
Mintz, currently 4D of the iegel Counsel Division.
- Steached herewith is a copy of that letter with certain
” excisions which were made for remsoms of the exeised data
being either perscnal in nature or not pertisent,
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PR ‘Dwight J, Dalbey” -

‘,:)‘ . " ) . €703 Hempstead Avenue ‘ e ' .

- E . Bethesda, Marylond 20034 i

A o : cE "' . October 1, 1975 ;

Mr. John A, Mintz ' : . S
Assistant Director ’ . . - oL
Federal bureau of Investigation )
Hashington; D.C. . mm RMATION GOWAWED :

o . : . Wﬁm .
Dear John: ) DATEL . N L.

o .

Jt is two weaks teday that L was Interviewed by Mr, E1Liff of the Senata
Committee, in the Senate Offics Bullding, pursuant to arrangaments which you
made at his request, Knowing that you and the Bureazu mizght be interested in

-7 recelving a synopsis of that intarviow, I admlt that I am delinquant in ny

reporting, TUlmTEERT Mz»:ﬁﬁm TR TN -
R The interview began at 10:00 a,m. and lasted for two and ona-half Hou"~ It

vas uloasant ehouah in a1l re<apc*s, conouc;ed in good humor throughout. #™

QEStaﬁwﬂfséi:" ; %ﬁﬁ:ﬁ*qaumhm_:$§?3:azamf;agﬂ*ﬁﬂli.,ai‘ R R et TR S T g
mu;:“& 2..;.-:-1- :"””: q”:':?};‘i:»u.ﬂb:«;-‘ - 5 Fen mw R SRR L B PR x..:_'.. Tota TR

cardh SRR PRI, v, b, :TJ“ "tm EREn ‘Vwﬂm:—*&. —a%qvah—«mmﬁw TRREEEES
. ”"’w N - S A D e A -i%ﬁ%ﬂ@" el U S w’j;;

ntervievwing mas was to 1=a*n the origins and func~
Legal Counssal, So, during much of the intexview

tory as follows. . .

In the beginning~-dating overything (as in Christianity) from the time that
‘a cartain noted figure took over-there was no in-hcouss counsel, :There sszem Fo

ed by trailning to providza their own legal gulcelinas, Second, the criminal law
- Was at that time very simpla, Few of the FBI arrests, searches, and intarrogza
tions ware challenged in the courts. . -

Duriny this reriod the unofficial in-house counsal was Judge Holtzoff, than
a prominent lawyer in.-the Department of Justica. \ihen Hoover had a legal ques-
tion of significance he consulted Hottzoff: the old filas so show. .
Somewhare §n the middle 1040t's (T fuass at thla from inadanuaita data) tha
¥l daclded for soma raason not known to me to set uv the Legal Qesesrch Desk
in the then "“ainin1 and Inspzction Divislon, I suppose that as the jurisdic-
P, tion _and the staff of the VBT grew swiftly so also did the nuwaber »f legal
’ qiastiona ralsed, to the polnt where the informal Hdover~Holtzoff system provag
inadequate, Tt was a ona-nan desk, occuplad by, ku among others, Inspactur N%4%
James Carlson, Chestor iontz (now daceased), Frank Strong, Mace Scovell, and
others unknown to me, I toox over in 1955, .

Beginning hhortly after ny aerVal; tha volume of lagal questions bLegan to

S EN&L@{U/?“?Q‘S /0%
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Y. Synopsizad, of coursz, I went throuzh¥ ths hlse.

be two reasons, Flrst, tha vast majorlty of th2 Azents were lavw trained. I think
. the figure for 1940, when I entered, as 90 per cent. Thus the Agants wsre equippe
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sWwell, This development followad on the new *activist" approach of the Supreme
Court under Varren which brouzht ths landmark decislons of Mallory, Mapp, hire
anda, and so.imany others, all of which complicated the criminal law enormously .
for both FBI Agents and for the officers-of other jurlsdictions to whom the .FBI
taught criminal lav In the F3I National Academy and elsawheare, More than that,
these daclsions came at a time when the percentage of lawyers in the Agont force
" had greatly decltined, It thus was obvious that both the supervision ~f legal
satters and the tralning given to Agenis and other officers must be greatly ine

SIS

« ya ?

Donalan ard I could no longer carry thz load,.

The final step was the establishiment of tha Office of Legal Counssl _as a sep-
; arate divislon of the FBl. This happen=d without advance noticae-to me, It wWas
| - - In January or February of 1971 (memory fades) when Hoover calldd me to- his off.
|
|

B S

ice, He opened by naming about five Federal law enforcement aganciss such as ths
Sscret Service, thes rarcotics Bureau, and others, that had thz2ir own cornsal :
and concluded by caying that the FBI had greater nasd of in-house counsel than . ;
any of thess., H2 made me Inspactor in Charges, and 17 days later made me Assise.
: tant Director,. . ) . - A s -

2 Amemee e twre o

-El1if was interestad in knowing why Hoover chose that momant to craate ths
* new division, I told him, and quite truthfully, that I did not know-Hosver digd
not say, at least not to wma, Elliff presssd the matter, ks and I pointed out S
that I could sonly spaculate. The best spaculation, in my opinion, is that the
move was related to the sxtveme embarzssment which Game to Hoover because of ;
. ) his public statement, prior to any grand jury action, concerning the evidencs ;
against those two priests and their followers who wer2 allegsd o be planning H

to blow up the District sawar system, That statemesnt, I pointed out, was naver
brought to my attention until after it had bezn made, Had I known of it in ade
vance, I would have strongly counseled against it, Somewhere im this.time area, . -
"I spesculated, Hoover must have decided that he badly needed a closer léggl mMoNw

- .

. n s B ° _'
This brought up the anamolous position so leng occupled by-the Legal Research .
- Desk whicn had so troubled me. I was absolutely and totalily sasponsible for ane

: - thority whatsoevar to inquira into legal problems ndt raised to mes This tmzix -
situation changed completely when th2 new division was established. Cur fix ;
crders from lioover Were to Uses everything' goinz cut of the F3I that might .
embody or affect a legal question. We strove manfully to do so for a while, but -
the volume of paner ceming across the desk wvas simply too large; So, with Hoovar®:
parmission and over his signature, I put out a motice to all headquarters pars-

onnel which made each supervisor, division, etc., initially responsible rfor - !
recognizing the actual or possible existence of a lcegal problem and which dir- :
ectad them to bring all such problems to our attention, And so it went until I
retired, ) . : ‘ '

R d
I5C

" —————

El111ff was Interested in knowing why I was so qulckly ralsad from Inspactor-
{n-Charge to Asslstant Diractor. Agaln, Hoover never told na, but if one must
sbeculate T would suggsst that it was because I handled to his satlsfactlon two

"serious legal wmatters which came up in the first few days. One was a proposal
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‘ crzased, This brought y ocu and John lotis and others into the function, for :

itoring of everything that went on in tha F34s AR ) i~
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sering any legal question ralsed to my by anyone in the FBI, but I had no au- ..
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from the Gensral Intelligance Division that a file be estabilshed on each Sene
ator ‘and U.S. Representative and that.into Lhat fille be thrown all miscellaneous
Information concerning the person that came to our attention without investigae
tion. The purpose was entirely innocent, and of some efficlency, viewed solely
‘rom an investigative stendpoint. The ©BI had lately bacome responsible for in-
vestigating attacks against these peovlae, and it is sensibie to bellieve that the

" more ‘tha Agent knows about the victim the better thes chance he has cf solving the

crime, but, I countered, the fact that the 73I kept such files would {ilter cut
to public knowladze and immediately be misinterpreted to mean that the FBI was
actlvely surveilling and monitoring ths activiities of the iegislators. This would
not do, roover agresd. Abouf the same time there came frowm the Domestic Inta2llie

gence Division a proposal that ah informant -be sent to Canada to gather inform-
T

ation -there on certalin U.S5. citizens in whom the B3I had a legitimate intarast.
Canada was not to be infommed, I countered that this was unwisej something of

T cr

the same kind had happened ' a faow vears earlier, had been discovered, and had re~
sulted in quigfe a stink being raised in the Canadian Parliament. I suggested that

the FBI work ik this informant through the RC!P, loover agre=d, and it wWas so

_done to the ben=fit of both this country and Canada and without'an unfortunate .

incidant, ) o o LT
Both these mattfers, it might be pointed out, Were nct stxictly legala. Buf the
effective lavyar remambers that just as no man is_an island naither is a iegal
quastion, The quastion exists always in some poiitical, economic, sociolegical,:
or philosophical context, snd these may alter or even changs what would othere
wise be the narrow legal ansvwer to a problem, :

He next discussad, at E11iff's requast, the functions of the Office of Legal
Counsel, More pointedly, why could not thesé functions be performed by the U.S.
Attorney and the Department of Justice? For many reasons, I said, First, and in
ganeral, it defies all comnon sense and the laws of human natura to telieve that
the Director of the FBI and his people can get adequate counsz2l from any lawyer -
over whom they have no control whatsoaver, Wwhom thsy do not pay, promota or de-
mote, The FBI must necessarily be in a position to demand a quick answer from
counsel., The SAC in Butte, for example, may call at 10:00 agm, or 10:CO p.w,,

28 the sltuation r=quires, e has locared a fuzitive, and sees a potential szarch

problem. He might get a zood ansger frcm the De:partment if we write them. a mero
‘and wait three weeks {and again we might not, depending on who ansvers Ehe gquas-
tion over there)., But the 54C cannot freeze the situation for three weeks. Second,
the SAC neads a positiva answer-a "do this" and “don't do that” answer, specific,’

1
to the point, and susceptible of being transiated into lmmediate action. done o
this ‘'on the one hand but howaver on the othar" tvps of answer that bureaucrats
50 often give. The FBI can command such an ansver of lts own counsel, and of no
other, Nor can the U.S., Attorney be relied upon for such answars, for several
reasons, itany of the assistants are recently graduated schoolloys whose know- -
ledge of the criminal law is "hornbook' variety, Some U.S. Attormeys are overly
cautious, reluctant. to take a stand, with the result that the FBI would undesruse
its authority, to the public detriment. Some are aggressive prosecutors out 'to
malie a name for themsalves and not a bit reluctant to authorize an arrest or
search on dublous grounds, secure in the knowledge that if the actlon fails the .
newspaper headlines will trampet the fact that it was the "Bl search" or arregt

that was 1llegal, making no mention of the "authority" on which the action was

N
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taken. Thus it s that the F3I dobire to keep {ts legal actions clean'as a
toundts tooth may conflict with the 1*51tion of tha prosecutor. I still remember
an Assistant. Us5. Attornsy who spznt half{ an hour on the tolephone tryinjy to
harangus=z, badPEl and bluff me into sandiﬁg Agents out to arrest a Secreb Serve
fce fugltive when both he and I knew that we had no jurisdiction to make such

an arrest.-And then some UeS, Attorneys simply went haywire in their interprat-
ation of th“e law. If I reméber correctly, it was the U.S. Attornzys in the xast- ¢

b

ern District of Illinois and one the the districts of Miszissippl who onece took 1

the position that a porson arrestad by the FBI must be brought bafore the then
Commissioner by the arrestédg Agent and by no othar. % had "to fight them toth
dovwn on that onz and it toox a biz of doing. S0, hare again tha2 DI needed its

. - - H

¢ counsel, . : . . i

-

Functions of FBI in-house couns2i break down into a faw obvious pategofi s -
- I told Elliff. Counsel must to scme reasobable oxtent rove through cury:znt F3
. work looking Zor problems, present and potential, Some can bo s0lved on tha 3
SO0 to speak, Othars must be taken to the Department, such as those which nzcs
arlly involvs Departiment or Rdministration policy, or which are of such po
for damaze that the 73] wants bafora acting to exhaust all expert advice avai
able to it, It is a matter of considerable discretion to decide which quescions
can and should ba answered in-house, in ordsr to not be badgering the Depertmst
every other minute, and which must be raised to the Department. This can be done
by an experlenced F3l Agent-Lawyer, and by no other. And than thare is th2 con-
stant need for FBI legal instruction, which I describad but on which I did not
dwell, bslieving the need to be obvious andy in general, for the same reasons
. - !

as those discussed above, . Lo C L.

wygﬁgg? :ﬁ@&ﬁs,,.-
Ve ED -} r~—f(.\a«. sxbe 2 3
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. .. In response to El1iff's questions I admitted that the gréét bulk of the work
S of the Office of Legal Counsel came from the criminal side of FBI jurisdiction.

2 And quite naturally so., It was (I speak of my time only)in the criminal area
that most of the Agents wWere employad. And it was with some historical justi-
fication that those doing iﬁtelliw ance work thought themsalves not responsibie

to the criminal law, although we did all possitle to knock that error out of
. their heads,  They thought themselves only intelligence gatherers, and so they
: © Were until the case suddenly turned into the offeanse of espionaze or some other,
' It was then that we got such flascoes as that "high Sierras" case, which Hoover
anarily labeled the worst sa2arci he had eover sean, The Axwnits took evérvrbiﬂq

everything-in the cabin, carced it hundreds of miles to 3an irancisco for {ur
ther exarination, and we lost the search In the Supreme Court. They naver asxed
. for advice of counsel. Without the effwective presence of -in-house counsel how -
‘ ) _freat the danger today of another such fiasco when so few of the Agents are ‘lav-

trained. X hd . . . . R : ) - * ;

This discussslon led to tallk of the slonder legal jurisdictlon for the work
* of the Domestic Intellijence Dlvision. 1 told E1ILLLf that some in the FBI had
long been dissatisfled with tho mattexr, that I was among them, and that whan Ed
Miller became Assistant Diroctor ha had labored mizhtily for a change. Here I
varned ELLLLE that it.would be casy to so clreumseribe FBI jurlsdlction in this

.
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area as to make ths £3I no threat to tho lliberties of anyon=, and Eotally
uithout power-totally emasculated-to perform Lhe functions which the public -
irterest demands and which the great jajority of our citizans oxpect .the FBI

to perform, and vell, The law must always leave, as Justice lolmes once sald,
" fsome play in the joints," some room for judgment and declsion of those who

are responsible for the work. | )
. . : : . . . H

£ e acevmem e

In answer to E1liff's questions, T disclaimed all responsibilic y of “he Offics
of Legal Counsel and qhe Legal losearch Desk for all Ydirty trieks,"™ burglarles)
and so one. The great bulk of these occurred during ny “enamplous sibsation?
dascribed earlier; I was naver consulted or advi ad in advance. Xpr vas tha loge-
ality of any such pending action raised to me after establishment of the SEf
of Legal Counsel., I said that I had early smade it clear that I stood for leg:
ity in all matters, boiny of the opinion. that legality, like honasty, is the bast :
policy in the long run no matter ir ow onerous it may seam in some individual §
case, My lodastar was found very early in a-note that ioover had pennszd to a memo -
foom the General Investigative dacision complaining of the difficulties «hrown - -
in our path by the Hallory dacision, Hoover wrote, "it is the law and we will }

obey it," That bescame the philosophy of the Legal Rasearch Desk and of the Office

of Legal Counsel. S _ . _

4o

R 2 s 7 e A

E111£f seemed to think that NHoover might have -
Sullivan. He did not, and I made that
the hHoover-Suliivan relations,

A few-very few-names came up,
+ counseled with me on the Ylockout" of W.Ce

clear, I refnsed to enter into any discussion ot T

. pointiny out that I had hearsay only, excegpb to confizm that it appeared o be :
the forelzn lialson matter which generated the fracas, . IR T i
Felt®s name came up but it was {nc0ﬁs°qu°ntlal I now foroet how, I did point g

out that o¥ing to dirsctions ot which Hoover gave to me, ard In his usually 2
‘certain terms, once I became he ad of the Office of Legal Counssl the re~00ﬂ« i

o sibility for legal matter ran from me directly to him and that I had no other.. .

~bosses on such matters. I didn't say so to EBLLIff but I think that some of thas
- Wpower' in the -Dureau had some difficulty, for a while, in grasping that fact,
. But so loover told i me and since I was eligible to reLl*e _anyway 1 acted ace-

Sew o

. otdiwclv - ) - .

| Director Kelley was riot mentioned at all, nor Was Pat Gray so far as I can X
remewmber., El1iff mentioned vou and Hotis In some way conveying the ldea that | -

you both are quite decent chaps, with which I readily anreed. : ki

C . E
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: . Regards, as alvays

¢ agremre vt & .
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To: SAC, New York(105-146601) 10/23/76
| | " RECM 1963
From: mreetdi- FEI (62-116395) — 1 - Mr.Wannall
1 - Mr. Cregar
SENSTUBY 1978 v e 1 - Mr. Hotis
I8-R ‘{1@3 Attn: Mr. Daly
. E 1 - Mr. Mintz
ReBmirtel 9/24/75. .

834 James P. Kehoe should be advised that by memorandam
dated Qetober 20, 1975, the Deputy Attorney General advised:

'With reference to your memorandum of September 10,
1975, I have decided that Special Agent Kehoe will be reimbursed,
from Department funds, for the $750. 00 iegal fee in question. "

SA Eehoe's attorney will be contacted in the near

futare by a representative of the Civil Division of the I'epartment
to discuse this mattep.

1 - Personael file SA James P. Kehoe

NOTE: Based on incoming memorandum from Deputy Attorney
General Tyler dated 10/20/75.

" Assoc. Dir.
Dep. AD Adm. __
Dep."AD Inv. __

Asst. Dir.:
Admin.
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v« 7 TCxt. Affairs
Files & Com. __ MAILED 9 B
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TO : Director DATE: O ) A
Federal Bureau of Investigation ctober Qmﬂ%&ﬂé Jﬁ/

)

N
IR A 20

FROM : Harold R. Tyler, Jr. — '
Deputy Attorney Gene€ral

SUBJECT: Reimbursement of Legal Fees to Special Agent

James P. Kehoe “w._._ | Director Sec’y ___

fw% 7::»,

- 1 Wlth reference to your memorandum of September 10, 1975,

I}have decided that Special Agent Kehoe will be relmAgggedw
from Department funds, for the $750.00 legal fee in guestion.
As you know, we are developing guidelines for use in
this and similar situations. In the meantime, requests
such as this will be considered on an individual basis.

J
| {3
po——— Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan
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GSA FPMR {41 CFR) 101-11.6

UNITED" STATES GOVERNMENT

Memorandum

|
Rex E. Lee

TO . Assistant Attorney General ) paTe: October 20,

Civil Division

rrROM : Togo D. West, Jr.
Assoc1ate Deputy Attorney General

susject: Legal Expenses of FBI Agent Kehoe

Consistent with the new policy we are adopting on
representation of government employees, the Deputy has
decided that the Department should reimburse Special
Agent Kehoe-for legal expenses incurred by him in
connection with his recent appearance before the Church
Committee. It is our understanding that Mr. Kehoe will
continue to need legal advice in connection with the
Church Committee investigation. Since we would benefit
from his knowledge of the case, and in the interest of
continuity, the lawyer already retained by Mr. Kehoe
should, if possible, now be hired by the Department.

t Buy U.S. Savings Bonds Regzzlarly on the Payroli Savings Plan
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On 11/11/75, at.3:20 p.m., SA Richard T. Taylor,
Jr., met with Mark Gitenstein and Mary De Oreo, SSC counsel,
at the apartment of Miss Helen Gandy, 4801 Connecticut Avenue,
N.W. apartment 915, at which time a copy of an inventory of
Mr. Hoover s Official and Confidential File, prepared by Mrs.
ftma Metcalf, was furnished Gitenstein and De Oreo. Also
present was a male SSC stenotype reporter. ' Previous arrange-
ments had been made by SSC for Miss ‘Gandy's interview in herxr

apartment.
3P

Following delivery of the file material and an exchange
of introductions, SA Taylor departed the apartment and returned
to the building lobby, remaining there until the conclusion of
the interview at 4:45 p.m., when Gitenstein and his associates
appeared and returned the material. SA Taylor revisited Miss
Gandy who advised the interview had been cordial and consisted
chiefly in a repetition of questions previously asked by Gitenstei
and De Oreo of her and former Assistant Director Mohr at SSC. A
Gitenstein advised Miss Gandy that a transcript of her interview /f
would be returned to her for editing. SA Taylor departed the
apartment at 4:50 p.m.
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